
Statm water Remources Control Board
901 P Street
P.O. Box IO0
Sacramento, CA 95812-0100

Re: Revised Notice of Preparation of
an E~R for a Wat~ Right
Decision to Implement Objectives
contained in ~he 199S Wake=
Quality Control Plan for the San
FrancisCo Bay / Sacramento-San
Joaquin Delta Estuary

Dear Board Members:

These comments are submitted on behalf of the numerous
counties and publi~ wa~er districts an~ agencies located through-
OUt the Mother Lode Region of California which are members of the
Mountain Counties Water Resources Association (Mountain counties or
Association). The Association has previously filed comments in
this proceeding dated February 23, 1995 and September 19, 1995 and
hereby incorporates those comments by reference. We have recently
provided cur input to Sen. Costa concerning his water facilities
funding bill SB 900, and that correspondence is enclosed for the
Board’s information.

It should b~ stated at the outset that the Association does
no~ currenely have the £~nancial ~esou~ces to respond to the
technical engineering and environmental issues raised by this
prooeed~nq. This is by way of explanation and n~t apology because
the essence of our views are based in the protection afforded the
headwater areas by th~ ar~a 0£ origin, and watershea protect~.~n
statutes, aS well as by a fundamental falth that the outcome of the
proceeding will be fair and will not take away what littlewater
many of these watershed areas have left to provide for thei~ own
development.

Fur~h~z’more, our view~ have b=~n ~fleoted in this proceeding
by individual members of our Association which are me~bers of other
participants, such as the "Upstream Righ~hold~rs" (which include
our members Amador County Water Agency, Calav®ras county Wate~
DiStrict, ~i Dorado County water Agency, ~i Dorado Irrigation
District, Nevada Irrigation District, Placer County Water Agency,
and the YuDa County water Agency), as Well as by individual
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submittals, such as that of the Tuolumne Utilities District, the
major water purveyor in Tuolumne County.

We have previously made the following points in sub~ittals ~
the BOard:

I. From a water supply standpoint, our physical location makes
us both the most important and the most vulnerable o5 regions.
Much of California’= water ~upply has its origin in the Mountains
and Foothills. At the same time, this water must be captured and
store~ in our Region if we are to have use of it, because it is the
only significant supply available to us -- we have limited
groundwater resou~c~s~ and because water ca~ot be transferred
upstream.

2. The greatest portion of water produced and stored in our
Region is utilized by downstream agricultural and urban interests.
These regions had the population and financia!resources to bring
the water to ~eir p~ople first. Now we want to use what water
remains for our people and to meet our growth rate, which exceeds
most other areas of CaliEornla.

3. Our Region does ~o~ us~ enough water to ~aus~ the problems
in the Bay-Delta which the Board and the CALFED processes are
trying to find a solution £or. We ~id not cause the problem and we
should not be surcharged in water or money to correct it.

~. It will be very difficult and expensive for our Region tO
develop, to capture and store, and pu~ its ar~a ~f origin
~nti~lements to use, because (a) the most economical sites have
already been developed by downstream interests, (D) because any new
aevelopm~nt is cost-loaded by the many environmental mitigation
requirements enacted since other projects were built, including the
SWP ana CVP, and (c) because our Region is still relatively
sparsely populated and from a ratepayer standpoint canno~ alone
flnan~ially support a major water development project.    (The
Association is therefor seeking a Davis-Grunsky-type funding
mechanism be included as part of Sen. Costa’s SB 900).

O~r February 199S comments asked the Board in implementing its
Bay Delta water rights decision and in development of its EIR and
alternatives to (i) rcuognize and fellow the area of origin and-
watershed protection statutes, (2)    ~recognlze the impact of the
Delta exporter~’ diversion~ ana require their ~it{gation of those
diversions, (3) rely on the priority system to allocate
responsibility for meetin~ new environmental aemands on prior
diverters, and not by looking to surcharge future developers of
area of origin en~$tleme~’~ts under state r~serva%ion=, and (~)
develop an EIR which carefully considers impacts on the environment
of o~r Region, incl~Ing any impa~s caused by a lack of water
because it has been made available to solve the environmental and
water s~pply problems of other aeglons. In ~hls r~@ard, we msk,
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why~hould the needs of our people for an adequate water supply and.
jobs be any less important than any other reg£on’o

Some of these same points have been re~en%ly maae by the .
Upstream Righth~iders and by TUD in their January 30, 19S6 Comments
tO the Board and we adopt and incorporate those views.

Specifically, the Association agrees with the submittals
the Upstream ~i~hth~Iders that the revised NOtice of Preparation
(NOP) has impermissibly allocated responsiblli~y £~r me~tlng
w~te= Qua~iey con~r~l Plan (WQCP) to the upstream areas an~ has
~ade a predetermination that the alternatives being considered, will
~no~ have ~n aav~rse ~at~ supply i~pact on the CVP and SWP, over
and above the impacts considered in the ER. (pp. 2-3 of upstream
Rightholders Comments, here,.halter ~UR").    "The NOP fails .to
~onsider adequately the overwhelming data that have been presented
to the State Doar~ ~inc~ 1987 that firmly establish that all (or
almos~ all) of the decline of the Bay-Delta ecosystem is due to the
operatlon~ oE the s~a~ and ~deral e~p~rt projects.~ (UR p.7)

T~e S~a~ Board ~us~ rejeu~ any alternative which fails to
comply with an applicable legal standard.

The NoP, however, is inconsistent with the settled California
law in a number of way~. .Fi~st~..~h~..~oP m.~c~D~%ru~ h~th the
~a~er....~i~hts priority system and..~he p~tec~ion~Drovided.~o
a~eaS O~rOri~!~. Second~ the NOP £~ils t~ respec% the fac~
that, without an express finding of waste or unreasonable use,
the State Board lacks ~urlsdictiun ~ve~ riparian an~
rights. Third, the NOP attempts to a11ocate the burden of
providing water for publio trust purposes, in
contravention of the terms of the publlc trust doctrine as
articulated by the State Board and the =~urts. (emphasis
added)

. (UR, p.7). The point highl~gh~ed in the quotation above is ofprlmary importance to the Assoclation -- indeed pro~ection of i~s
member~ area o£ o~igin rights is the Association’s primary purpose,
and therefore we endorse and repeat in full that section of the
Commen~s f=~ pa~es 9-10:

.The NOP £ail~ tO recognize that in enacting the area of origin
statutes, the Legislature speciflcally subordinated the rights
of the cVP and the SWP to th~ needs of the areas of origin.
As the Legislature noted in 1984:

"IS]rate law specifies that a watershed which can
conveniently ~ supplied with wate~ therefrom, shall not
be deprived directly or indirectly by the federal Central
Valley Projeut nn~ the s%ate Wa%er Project of the prior
right to all the water reasonably required to supply the
benef~clal ne~ds of the watershed ~r area, or any Of
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inhabitants or property owners therein ... " (Stats.
1984, oh. 165S, ~l(b)).

The law of this State entitles areas of origin to the quantity
ana quality of water that existed prior to construction of the
cvP and SWP and to whatever level of development.such pro
project water ~esources are able to support. To the extent
the water needs of areas of origin conZllot wish the
needs �£.export areas, the needs of are’as or origin must
prevai!.

These protections apply to specified "protected at,as" (W~ter
code SlSI6), to coun£ies in which water originates (Water Code
~I0505) and to the "watershed or area wherein water
originates, or an ar~a immediately adjacent thereto which can
conveniently be supplied with water therefrom." (Waker Code

Area o£ orig~n =ights inoluae the r~ht of a local entity or
indiv~dual to develop water supplies for local use a~ any time
~n ~he £u~ure. ~h~ County o~ Or£sin Law, o~inally enacted
as Stats. 1927~ oh. 286, provides that the State Board may not
allow the exerois~ o£ a~p=opria~ive wa%e~ rights ~n the part
of the Department of Water Resources when the exer~lse of such
rights woul~ ~eprive the county of or£~in o~ water needed for
the development o~ the county, (Water Code §10505).

Similarly, the Central Valley ~rojec~ Ac~, ori~Inally e~acted         .’
as Stats. 1933, c~. 1042, spe~i£i~lly provides that an area
of ori~in~shall not be deprived of is prior right to all water
reasonably required to supply bene£1oial uses. (Wate~
S114~0). The watershed thus protected extends to the entire
Sacramento River Basin. (29 Cal. Ops. Atty. Sen. 136, 137
(19S7)). Additionally, the Area of Origin Law, originally
enacted as Stats. 1984, oh. 16S5, limits the export of
from specified "protected areas." These areas include the
Sacramento River System and the Delta. (Water Code S1215.5).
such exports may not deprive a protected area of the wate~
reasonably required to adequately supply the benef~clal
of the area. (Water Code S1216)

The Delta Protection ~ct, originally enacted as Stats. 1959,
oh. 1766, expressly incorporates protection for areas oZ
origin containea ~n the county of Origin Law and the Central.
Valley Project Act and extends similar protection to the
Sa=ramen%~--San J~aquin Delta. (Wa~er Code ~ 12201-i~204)0
Moreover, maintenance of.Delta standards for salinity purposes
are g~ve~nea by the Del~a Protection Act. The declaration of
legislatlve findings within the Delta Protection Act indicates
tha~ the water =~llec%ed in the Del~a for Conveyance to "water
deficient" areas is to be "water surplus to the needs of the
areas in which it orlgina~es" ana tha~ the delivery of
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water for expor~ is .subject tO the p~ovlsions o£ Water Code
sections 10505 and I1460-i1463.    see W~t~r Coae sections
i~00, 12201. Significantly, the Water Code provides that
salinity control of the Delta is among ~h~ £un~%icns of the
sWP, in =ooralnation with the CVP. Watercode section 12202.

~inally, l~ke the priority system, the area of origin
protections bear heavily on the issues looming in future
determlna%ions of water policy and al!ocation. The rationale
for area of origin protections is fairly straightforward:
wi~hout such pro~ections, no area of California with surpl~s
water would have agreed to interbasin transfer pro~ects lik~
the CvP and SwP. Clearly, California will need to develop new
water projects (e.g Aubur~ Dam, Los Banes Grande, Site~
Reservoir) in order %o av~la unacceptable future water
shortages. Areas of origin will not consent to such pro~e~ts
WithOU~ the prote~tion~ affcrde~ by the area of origin
statutes -- properly construed and uphe!d. In this way, the
failure to resp~c~ the protections provided in the area of
origin statutes will make it diffiuult, ~f not impossible, for
the State BoSrd ~o i~pl~men% the WQCP e£f@ctivelyo

The Association believes ~his is a compoliing statement of the
Board’s responsibility to protect the ability of the Mountain
Counties to meet the~ future wa~r d@mands.

We adopt as well the UpStream Rlghtholde~s support for the
F~.~st EIR Alternative -- that is, that the export projects should
bear the full responsibility ~or ~ee~ing Bay-Delta objectives
becau~a of the impacts they have caused to the Delta; support of
the water righ~ priority system; we rejec~ the Third Al%~rn~%ive
which proposes an allocation among watersheds; and we support the
continuing attempts of the Sacramento River interests, San ~oaquin
into~ests and the California Urban Water Agencies/Agricultural
Coalition to negotiate a @cod faith solution which does not =all
fo~ a suroha~g~ of water or ~oney o~ our me~%bers.

Thank you for your cmnsideration of ou~ views.

Respectfully submitted,

D. Williams
~xecutive Directo~

Enc.

E’012767       -
£-012767


